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UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE FOR CIVIL RIGHTS 

THE ASSISTANT SECRETARY 



March 17, 2005 



Dear Colleague: 

On behalf of the Office for Civil Rights (OCR) of the U.S. Department of Education 
(Department), and as a follow-up to OCR’s commitment to providing schools with 
technical assistance on Title IX of the Education Amendments of 1972 (Title IX), I am 
sending you this “Additional Clarification of Intercollegiate Athletics Policy: Three-Part 
Test — Part Three” (Additional Clarification). Accompanying the Additional 
Clarification is a “User’s Guide to Developing Student Interest Surveys Under Title IX” 
(User’s Guide) and a related technical report. The Additional Clarification outlines 
specific factors that guide OCR’s analysis of the third option for compliance with the 
“three -part test,” a test used to assess whether institutions are effectively accommodating 
the interests and abilities of male and female student athletes under Title IX. The User’s 
Guide contains a model survey instrument to measure student interest in participating in 
intercollegiate varsity athletics. 

As you know, OCR enforces Title IX, an anti-discrimination statute, which prohibits 
discrimination on the basis of sex in education programs or activities by recipients of 
federal financial assistance. Specifically, OCR investigates complaints of such 
discrimination and may, at its discretion, conduct compliance reviews. The Department’s 
regulation implementing Title IX, published in 1975, in part, requires recipients to 
provide equal athletic opportunity for members of both sexes and to effectively 
accommodate the interests and abilities of their male and female students to participate in 
intercollegiate athletics. In the Intercollegiate Athletics Policy Interpretation published in 
1979 (Policy Interpretation), the Department established a three-part test that OCR will 
apply to determine whether an institution is effectively accommodating student athletic 
interests and abilities. An institution is in compliance with the three-part test if it has met 
any one of the following three parts of the test: (1) the percent of male and female 
athletes is substantially proportionate to the percent of male and female students enrolled 
at the school; or (2) the school has a history and continuing practice of expanding 
participation opportunities for the underrepresented sex; or (3) the school is fully and 
effectively accommodating the interests and abilities of the underrepresented sex. 

OCR has pledged to provide further guidance on recipients’ obligations under the three- 
part test, which was described only in very general terms in the Policy Interpretation, and 
to further help institutions appreciate the flexibility of the test. Based on OCR’s 
experience investigating complaints and conducting compliance reviews involving the 
three-part test, OCR believes that institutions may benefit from further specific guidance 
on part three. 
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Today, in response, OCR issues this Additional Clarification to explain some of the 
factors OCR will consider when investigating a recipient’s program in order to make a 
Title IX compliance determination under the third compliance option of the three-part 
test. The Additional Clarification reflects OCR’s many years of experience and expertise 
in administering the three-part test, which is grounded in the Department’s long-standing 
legal authority under Title IX and its implementing regulation to eliminate discrimination 
on the basis of sex in education programs and activities receiving federal financial 
assistance. 

Under the third compliance option, an educational institution is in compliance with Title 
IX’ s mandate to provide equal athletic participation opportunities if, despite the 
underrepresentation of one sex in the intercollegiate athletics program, the institution is 
fully and effectively accommodating the athletic interests and abilities of its students who 
are underrepresented in its current varsity athletic program offerings. An institution will 
be found in compliance with part three unless there exists a sport(s) for the 
underrepresented sex for which all three of the following conditions are met: (1) unmet 
interest sufficient to sustain a varsity team in the sport(s); (2) sufficient ability to sustain 
an intercollegiate team in the sport(s); and (3) reasonable expectation of intercollegiate 
competition for a team in the sport(s) within the school’s normal competitive region. 
Thus, schools are not required to accommodate the interests and abilities of all their 
students or fulfill every request for the addition or elevation of particular sports, unless all 
three conditions are present. In this analysis, the burden of proof is on OCR (in the case 
of an OCR investigation or compliance review), or on students (in the case of a complaint 
filed with the institution under its Title IX grievance procedures), to show by a 
preponderance of the evidence that the institution is not in compliance with part three. 

Many institutions have used questionnaires or surveys to measure student athletic interest 
as part of their assessment under part three. To assist institutions, this Additional 
Clarification is being issued with a User’s Guide prepared by the National Center for 
Education Statistics (NCES), as well as a detailed technical report prepared by the 
National Institute of Statistical Sciences (NISS). These documents were prepared after 
careful analysis of 132 of OCR’s cases involving 130 colleges and universities from 1992 
to 2002. They evaluate both the effective and problematic aspects of survey instruments. 
OCR intends this combined document to serve as a guide to facilitate compliance with 
part three of the three-part test. 

Based on the analysis of the OCR cases and other information, the User’s Guide provides 
a web-based prototype survey (the “Model Survey”) that, if administered consistent with 
the recommendations in the User’s Guide, institutions can rely on as an acceptable 
method to measure students’ interests in participating in sports. When the Model Survey 
is properly administered to all full-time undergraduate students, or to all such students of 
the underrepresented sex, results that show insufficient interest to support an additional 
varsity team for the underrepresented sex will create a presumption of compliance with 
part three of the three-part test and the Title IX regulatory requirement to provide 
nondiscriminatory athletic participation opportunities. The presumption of compliance 
can only be overcome if OCR finds direct and very persuasive evidence of unmet interest 
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sufficient to sustain a varsity team, such as the recent elimination of a viable team for the 
underrepresented sex or a recent, broad-based petition from an existing club team for 
elevation to varsity status. Where the Model Survey shows insufficient interest to field a 
varsity team, OCR will not exercise its discretion to conduct a compliance review of that 
institution’s implementation of the three-part test. 

Although more than two-thirds of the institutions involved in the 132 cases complied 
with the three -part test using part three, OCR believes that some institutions may be 
uncertain about the factors OCR considers under part three, and they may mistakenly 
believe that part three offers less than a completely safe harbor. Therefore, for colleges 
and universities seeking to achieve Title IX compliance using part three, OCR intends 
that the Additional Clarification and User’s Guide serve to facilitate an institution’s 
determination of whether it is in compliance with part three of the three-part test. A 
recipient may choose to use this information to assess its own athletic programs and then 
take appropriate steps to ensure that its athletic programs will be operated in compliance 
with the Title IX regulatory requirements. 

Despite the focus on part three, OCR strongly reiterates that each part of the three-part 
test is an equally sufficient and separate method of complying with the Title IX 
regulatory requirement to provide nondiscriminatory athletic participation opportunities. 
In essence, each part of the three-part test is a safe harbor. OCR will continue to 
determine that a school has met its obligations to provide nondiscriminatory participation 
opportunities in athletics so long as OCR finds that the school has satisfied any one of the 
three options for compliance under the three -part test. Schools are also reminded that 
nothing in Title IX or the three-part test requires the cutting or reduction of opportunities 
for the overrepresented sex, and OCR has pledged to seek remedies that do not involve 
the elimination of opportunities. 

OCR hopes the Additional Clarification and User’s Guide will help reinforce the 
flexibility of the three-part test and will facilitate application of part three for those 
schools that choose to use it to ensure Title IX compliance. OCR welcomes requests for 
individualized technical assistance and is prepared to join with institutions in assisting 
them to address their particular situations. 

Thank you for your continuing interest in this subject. 

Sincerely, 



James F. Manning 
Delegated the Authority of the 
Assistant Secretary for Civil Rights 
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